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5th February 1991

SUGGESTIONS FOR AMENDMENTS TO GENERAL PROVISIONS

Article 33 - Regulatory power

33.1. The Council did fh¢ FEiédufiveé Bodsd MdIL[ Db déddrddnéé wifh
LRe1d  dedpedtive Fédpdnéibilitiéé] shall make the regulations and take
decisions, necessary for the performance of tasks entrusted to the System
under the present Statute. The Executive Board shall ensure that they are

executed as required.

33.2. T¢ P¢ d¢dftéd/ A regulation shall have general application. It
shall be binding in its entirety and directly applicable in all Member States
DPAFEEEEPELENE Lh thé ESCB. A decision shall be binding in its entirety upon
those to whom it is addressed. Articles 190 to 192 of the Treaty establishing
the EEC are applicable in all respects to the regulations made and decisions

taken by the Council.

Comments

a) Article 33.1: The deletion in the first sentence and the
additional sentence have been proposed by the French Alternate
who considers that, because of Article 12.1 of the Statute, the
Executive Board cannot be granted the same regulatory powers as
the Council. This view is not shared by the Belgian Alternate,
who argues that it would be normal to make provision for the
Executive Board to adopt implementing regulations for the purpose
of exercising the powers invested in it by the Council or under a
general implementing authorisation. In addition, the possiblity
of regulations from the Executive Board should not be ruled out

in the event of a delegation of powers to that body.

b) Article 33.2: The text has been proposed by the French Alternate.
The Belgian Alternate generally agrees with the text proposed but
considers that the reference to the Member States "participating
in the ESCB" is unnecessary. It is argued that each regulation
will specify its scope of application and each decision will be
binding upon those to whom it is addressed. Thus, the possibility

of deferred participation in EMU, which the reference is intended



to take into account, would by no means be ruled out, even if it

were not explicitly mentioned in this Article.

Article 34 - Enforcement

Adddiding 1o fH¢ Coduiihify I1é¢4i414#id/ the ECB and national
central banks shall be entitled to impose sanctions on market participants
and other economic agents which fail to comply with their obligations

vis-a-vis (guidelines, instructions) regulations and decisions.

Comments

The deletion has been asked for by the German Alternate who
considers that sanctions to be imposed by the ECB should be stipulated in the

Statute.

Article 35 - Judicial control and related matters

35.1. The acts of the ECB shall be open to review and interpretation by
the Court of Justice under the conditions laid down for the legal control of
the acts of Community institutions. The ECB may institute proceedings in the
same conditions as Community institutions. Articles 173 to 176, 178, 183 and

184 of the EEC Treaty shall be applicable accordingly.

35.2. The ECB shall be subject to the liability regime as provided for
in Article 215 of the EEC Treaty.

35.3. The Court of Justice shall bhave jurisdiction to give judgement
pursuant to any arbitration clause contained in a contract concluded by or on
behalf of the ECB, whether that contract be governed by public or private

law.

35.4. The decision of the ECB to bring action before the Court of
Justice shall be taken by the Council.

35.5. The national central banks shall be liable according to their

respective national laws.

35.6. If the ECB considers that a central bank of a Member State has
failed to fulfil an obligation under this Statute, it may bring the matter
before the Court of Justice.
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Comments

Article 35.6 which has been proposed by the Belgian Alternate,
enables the ECB to institute proceedings before the Court of Justice against
the national central banks in order to establish failure to fulfil an
obligation. Its purpose is to close a possible legal loophole which could
result from the fact that a Member State against which the Commission has
instituted proceedings (Article 169 of the Treaty) for failure by its central
bank to fulfil an obligation will attempt to invoke the latter's independence

in its defence.

Article 36 - Staff

36.1. The Council of the ECB, on a proposal from the Executive Board,
shall lay down the Staff Regulations of ¢Fffi¢idlé dnd Fheé Cordifridng of
Ehpléyhént Sf ofhéf the servants of the ECB. The Staff Regulations shall
become an integral part of the contracts between the ECB and its servants.

The Court of Justice shall have jurisdiction in any dispute

between the ECB and its servants within the limits and under the conditions

laid down in the Staff Regulations dfd fihé¢ CoRdifidnd of Ehploynhdas.

36.2. The Staff Regulations shall include the conditions of recruitment
and promotion, the salaries, pensions and other social security benefits, the
limitation of extermal activities, the Unions’ rights and their relations
with the Executive Board, the exchange of staff members from the national

central banks.

Comments

The present wording of Article 36 (which had been copied from
Articles 179 and 212 of the Treaty) suggests that the staff of the ECB will
have the same status as the staff of the Community institutions: permanent
staff enjoying the status of “"officials" ("fonctionnaires" in French,
"Beamte" in German) and other servants employed on a temporary contractual
basis. During the elaboration of mutually consistent translations of the
draft Statute in the other Community languages, it has become apparent that
some central banks are in favour of employing all the ECB’s staff on a
contractual basis. If this were generally agreed, it would be useful to
clarify this principle in the Statute along the lines proposed by the

Secretariat.



- 4 -

Article 37 - Seat

The seat of the ECB shall be established at (....).

Article 38 - Professional secrecy

38.1. The members of the governing bodies and the staff ¢ffididlé dnd
ofhéf #é4¥4dfd of the ECB and the national central banks shall be required,
even after their duties have ceased, not to disclose information of the kind

covered by the obligation of professional secrecy.

38.2. Persons having access to data covered by specific secrecy

Community legislation shall be subject to such legislation.

Comments

See comments on Article 36.

Article 39 - Signatories

The ECB shall be legally committed vis-a-vis third parties in
respect of administrative matters by the signature of the President or - as

in all other matters - by ¢ithét by thé bighkturé OF thé PHEEEARhE bF by the

signatures of two members of the Executive Board or two members of the staff

of the ECB who have been duly authorised by the President to sign on behalf
of the ECB.

Comments

The UK Government has incorporated this Article into its draft
Statute of the EMF and the German Alternate has proposed the re-incorporation
of this Article into the draft Statute of the ESCB, subject to the specified
amendments. Analogous provisions can be found in many central bank statutes.

The re-incorporation of this Article, which was initially
proposed by the Secretariat, would be useful as it would afford secure legal
protection to third parties when dealing with the ECB and would thus
facilitate relations with them.

However, there is the question of whether Article 39, as amended
by the German Alternate, is consistent with Article 13. According to the
latter Article the ECB shall be represented externally by the President or

his nominee. This means that the President alone is entitled to represent the



ECB and to delegate this power to other persons. The proposal made by the
German Alternate would seem to create uncertainty about the scope of the
President’s power as the term "administrative matters" is not clearly
defined. In contrast, if the President’s power were to be confined,

Article 13 would need to be reviewed.

Article 40 - Privileges and immunities

The Protocol on the privileges and immunities of the European
Communities shall apply to the ECB, the members of its decision-making bodies
and its ¢ffididlé dfd oSfRéf servants to the extent necessary for the

performance of the ECB’'s tasks.

Comments

The changes proposed by the Secretariat aim to ensure consistency
with:
- the prevailing legal situation ("European Communities" instead of
"European Community");

- Article 36 (see comments thereupon).
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12th March 1991

To the members of the Committee of Alternates

You may recall that at yesterday's meeting of the Committee of
Alternates it was agreed to follow a written procedure for advancing the
discussions on Article 40 of the draft Statute. To this end the Secretariat
would be grateful to receive your reactions to its note entitled
"Simplified procedure for amending the Statute of the ESCB and
complementary Community legislation" (dated 6th March 1991) by Wednesday,
20th March 1991.

May I take this opportunity to remind you that the Secretariat
telefaxed to you on 5th February 1991 a note entitled "Suggestions for
amendments to general provisions" which was prepared with a view to
facilitating the completion of this part of the draft Statute. If you have
any observations on this note could you kindly communicate them together

with your comments on the simplified amendment procedure.

With kind regards,

Ol o

Gunter D. Baer





